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Before the 
Federal Communications Commission 

Washington, D.C.  20554 
 
In the Matter of     ) 
       ) 
Unbundled Access to Network Elements  ) WC Docket No. 04-313 
       ) 
Review of the Section 251 Unbundling  ) CC Docket No. 01-338 
Obligations of Incumbent Local Exchange  ) 
Carriers 
 

DECLARATION OF WIL TIRADO 
ON BEHALF OF XO COMMUNICATIONS, INC. 

 
1.  1.  My name is Wil Tirado.  I am employed by XO 

Communications, Inc. ("XO") as its Director of Technology & Architecture.  My business 

address is 11111 Sunset Hills Road, Reston, VA  20190.  My primary job responsibilities include 

providing overall direction for the evolution of XO’s network from both a technical and financial 

capabilities perspective.  In other words I specify what technology is deployed and how we 

allocate our capital funds to expand the XO network.  In order to validate the benefit of given 

technologies I work with XO Real Estate and Operations personnel to understand physical 

limitations to their deployment such as access to buildings. Previously I was employed by Bell 

Atlantic, now part of Verizon, in a similar function. 

 

 2.  XO is a facilities-based competitive local exchange carrier providing services to 

business customers.  It generally serves those customers over high-capacity loop facilities 

(including at DS1, DS3, and OCn capacity levels), which are either deployed by itself or leased 

from incumbent providers.  In most instances, these customers are located in multi-tenant 

environments (MTEs).  In each instance where XO decides to deploy its own fiber loop to a 
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MTE, it must negotiate with the building owner over the terms of access, including the fee for 

use of space within the building and the limitations on such space.  This is in contrast to the 

incumbent providers who in virtually every instance already have fiber loops to the building, 

often have wire in conduit within the building, and rarely pay the building owner for this right. 

 

 3.  While XO is often successful in completing negotiations with the building owner, in 

far too many instances, problems occur.  First of all, XO and the building owner may not reach 

resolution on the terms and conditions for entry in which case XO must inform the customer it 

cannot provide service.  Second, the negotiations may drag on far too long.  Here, the customer 

frequently gets frustrated and signs up with the incumbent provider.  Third, XO may be 

permitted to enter but has to pay a very high fee, in some cases high enough that XO would make 

little or no money on that specific customer installation.  Fourth, XO again may enter but is not 

allowed to serve all customers in the building.  

 

4.  Let me elaborate on each of these problems by reviewing some recent negotiations 

between XO and building owners or their representatives. 

 

5.  San Diego.  XO’s customer was a small business that required a wireless link which 

would be deployed from the XO wireless hub to the roof top of the customer’s building.  The 

landlord representing the building owner began the negotiations seeking a monthly fee for these 

rights that was almost equal to the revenue XO was going to get from the customer.  With the 

customer revenue going almost entirely to offset the access fee payable to the landlord, there was 

essentially no business rationale for XO to deploy the wireless equipment with its associated 
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installation and maintenance costs.  Over a 6 month period, XO’s representative tried to get this 

fee lowered, but in the end was unsuccessful.  Finally, XO lost the customer. 

 

6.  Atlanta.  XO’s customer was a wireless provider located in a large MTE.  The 

building owner permitted XO to use duct space in the building to reach the customer but refused 

to allow it to serve any other tenant.  While such an arrangement worked for this particular 

customer situation it deprived XO of the ability to leverage its investment in fiber construction 

and electronics over several customers.  Additionally in the future serving other customers in the 

building will require more lengthy negotiations putting our ability to win the customer at risk.  

This situation also proves a very important and subtle point that having fiber optic facilities 

present in the building often does not guarantee the ability to serve any other customers in that 

building if at all. 

 

7.  Boston/Minneapolis.  In both cities, XO also experienced dealings with building 

owners that resulted in XO only being allowed to serve a particular customer in the MTE and not 

the entire base of tenants. 

 

8.  Chicago.  XO was already serving a customer over its own fiber in a large 

commercial building.  The customer asked XO to upgrade the facilities and services, which 

required renegotiation with the building owner.  These negotiations were very contentious and 

took about one year to complete.  During this time, the customer was unable to receive the new 

capabilities it required.  
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9.  In conclusion, XO continues to experience problems in accessing MTEs to serve 

tenants, which raises the cost of self-deploying facilities.  Negotiations with landlords usually 

hinge on three points: 1) Rights to Access Tenants in Buildings – XO has often found these 

rights are not granted or are granted for only a single tenant (usually a tenant with significant 

size);  2) Speed of Negotiation – For XO, many negotiations last far too long to meet its 

commitment to provide service to the customer; and 3) Cost of Access – XO continues to 

experience situations where building owners seek unreasonable fees for providing access, 

making it uneconomical to provide service.  As stated earlier, in all these instances, the 

incumbent faces no such barriers.  
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VERIFICATION 

 

I declare under penalty of perjury that the foregoing is true and correct. 

 

November 18, 2004   

 

       /s/ Wil Tirado 

       Wil Tirado  
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REPLY DECLARATION OF BEN F. WILSON 
ON BEHALF OF MCI, INC. 

 

1. My name is Ben F. Wilson. My business address is 2655 Warrenville 

Road, Downers Grove, Illinois. I am a Manager in MCI’s Corporate Facilities and Real 

Estate organization. I am responsible for negotiating license and lease agreements with 

building owners for the installation of the facilities MCI needs to serve its customers on 

its own network. 

 2. I have supported MCI’s building access advocacy in the Commission’s 

UNE Triennial Review and the Competitive Networks Proceeding. I have also supported 

the efforts of the Smart Buildings Policy Project in their attempts to ensure that 

competitive local exchange carriers have access to multi-tenant environments (MTEs) on 

reasonable and non-discriminatory terms and conditions.  



3 Competitive local exchange carriers continue to experience difficulties in 

obtaining access to certain multi-unit buildings on the same terms and at the same rates as 

incumbent LECs. As monopoly providers, incumbent LECs enjoy important advantages 

over new entrants in obtaining access to and serving customers in multi-unit buildings. 

Among other advantages, the incumbents have obtained key building access rights that 

are costly for competitors to duplicate. Unlike incumbent LECs, competitive LECs are 

usually asked to pay unreasonable fees or high rents for access. Although the amount of 

compensation demanded varies from building to building, such access can cost thousands 

of dollars per month, usually over a five- or ten-year lease period. In addition, some 

landlords and building owners often demand a portion of competitors’  gross revenues – 

averaging up to seven prevent – as a condition for monthly access. Other owners require 

competitors to pay an additional fixed amount for monthly rent. Still others double and 

triple their fees at contract renewal. In contrast, incumbent LECs typically receive access 

to these multi-unit buildings – or have already obtained rights to access these buildings – 

without paying any rent at all. Thus, cost of entry is an issue that is indeed unique to 

competitive LECs, and is not an issue that an incumbent LEC would confront as well 

when it seeks to enter a new building or renew a contract. 

4. Even when competitors can obtain access to a building using the 

incumbent LECs’  facilities, they face additional delay and cost when attempting to 

migrate their customers to their own facilities. For example, in several cases, landlords 

and building owners have refused outright to permit MCI to lease space or establish its 

own point-of-presence (POP) in order to serve customers on its own network. On other 

occasions, landlords and building owners have demanded unreasonable fees and imposed 



discriminatory terms and conditions on MCI for the establishment of its own POP or 

upon the renewal of an expired POP agreement. Again, no similar requirements are 

imposed on incumbent LECs. Thus, it is not so simple for a competing carrier to obtain 

access to a facility using the incumbent LECs facilities, and then migrate customers to its 

own facilities at a later date. 

 5. The purpose of this reply declaration is to provide the Commission with 

specific recent examples of the obstacles that MCI regularly faces in attempting to gain 

access to MTEs. 

Building Access Issues Relating to Unreasonable Fees and Conditions 

 6. In the City of New York, MCI has faced numerous obstacles in attempting 

to gain access to MTEs. In some cases, the MTE owner or landlord has demanded a 

portion of MCI’s gross revenues as a condition for MTE access. These demands, which 

have averaged anywhere from three to seven percent of gross revenues, has made serving 

customers in these buildings cost-prohibitive. One New York landlord refused to let MCI 

into a building to serve its customer unless MCI agreed to give the building owner a 

percentage of its profits. As a consequence, MCI must use the incumbent for local access, 

at a cost of $40,000 per month. This landlord is demanding that MCI agree to a revenue 

sharing arrangement as a condition for access in two other New York City buildings as 

well. 

 7. Another New York City property owner demanded that MCI pay $25,000 

per year for access upon contract renewal. Currently, MCI pays about $150 per month for 

access.  MCI received an eviction notice from another New York City property owner 

after MCI refused to agree to a new agreement that requires MCI to pay $900 per month 



for building access, plus $250 per month for each customer that MCI serves in the 

building.  This manager has given MCI thirty (30) days to comply. MCI has 162 active 

circuits in the building.  

 8. The property manager of a New York building suddenly demanded that 

MCI either leave the building or agree to an up-front payment of ten years’  rent and 

utilities. Further, this property manager refused to permit MCI to access its POP for 

installation and repairs until MCI agreed to pay $2333 per month and a fee of $50,000. 

 9. MCI sought access to a Northern Virginia building to provide service to 

one of its customers. However, as a condition for access, the landlord demanded that 

MCI agree to serve all four of the landlord’s buildings – at an exorbitant cost. One of 

these buildings was empty; MCI was already providing service to a tenant in another 

building; and MCI did not need access to the other building. The landlord refused to 

negotiate a more reasonable fee, stating that this was an “all-or-nothing”  deal. This same 

landlord demanded that MFS, one of MCI’s subsidiaries, pay $2,500 per month to install 

fiber within its customer’s space. Again, the incumbent LEC is not subjected to these 

terms and conditions. 

Building Access Issues Relating to the Establishment of Points-of-Presence (POPs) 

 10. The property owner of several buildings in Northern Virginia demanded 

that MCI pay a fee that is five times the national average to establish a local POP in the 

owner’s buildings. In some of these buildings, MCI had already collocated its equipment 

within the building; however, due to the exorbitant fees demanded by the owner to 

establish a local POP, serving these customers became cost-prohibitive. In contrast, this 

property owner permits the incumbent LEC to establish its POPs at no charge. 



 11. MCI attempted to establish its own POP in a Seattle, Washington building, 

but was forced to abandon its plans in the face of the property owner’s unreasonable 

demands. As a condition for access, the owner demanded that MCI use the Cable 

Distribution System that the landlord had established in the building – which the 

incumbent LEC is not required to use, as well as pay monthly cross-connect and other 

recurring and non-recurring fees on a per circuit basis. All told, MCI would have had to 

pay up to $10,000 per month for access, whereas the incumbent LEC is permitted to 

serve its customers in the building at no charge. 

 12. MCI made several attempts to lease space in a Tampa, Florida building in 

order to establish a local POP. MCI intended to establish the POP so it could serve its 

customers off of its own network instead of the incumbent LEC’s. Each time, the 

property manager refused to lease MCI the necessary space, even though space was 

available in the building. The manager stated that because MCI’s customers were being 

served on the incumbent LEC’s network, he could not be accused of denying them 

service. 

 13. MCI has been trying to lease space for a local POP in a Greenwich, 

Connecticut building for over 16 months in order to move its customers from the 

incumbent LEC’s network to MCI’s network. The landlord stated that MCI’s space 

request was not in its master plan, and consequently denied MCI’s request. 

 14. In March 2003, MCI began negotiations with the property owner of a San 

Francisco building for renewal of MCI’s POPs in four of the owner’s buildings. Initially, 

the owner demanded on a per building basis: a $10,000 “ inducement”  fee; a $2000/month 

license fee; a $75,000 letter of credit; and a telecom audit in each building prior to each 



circuit installment. After six months of discussions, MCI was able to get the manager to 

agree to more reasonable terms. However, during that six month period, MCI was not 

able to provision several DS-3 orders and lost several T1 orders as well. 

15. In another New York building, MCI built a POP; however, the landlord 

refused to permit MCI to use an MFS riser to access its customer absent an amended 

agreement. MCI agreed to amend the agreement, but ceased negotiations upon the 

landlord’s demand for double rent. MCI agreed to the rent increase, but had to wait eight 

months for the landlord to execute the amended agreement. 

 16. The denial of access to buildings on non-discriminatory terms and at 

reasonable rates severely restricts the ability of competitive LECs like MCI to expand 

their networks and effectively compete against incumbent LECs. Further, this denial of 

access compromises end-users’  rights to access the local exchange carrier of their choice. 



VERIFICATION 
 
 
I declare under penalty of perjury that the foregoing is true and correct. 
 
November 18, 2004 
 
 

/s/ Ben F. Wilson 
Ben F. Wilson 


